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FEDERAL ELECTION COMMISSION
Waahlagton, D-C. 20463 SENSITIVE
FIRST GENERAL COUNSEL'S REPORT
MUR: 5387 ;'

DATE RECEIVED. September 4. 2003
DATE ACTIVATED. March 1. 2004

EXPIRATION OF STATUTE OF
LIMITATIONS. September 4, 2008

MUR: 5446
DATE RECEIVED: Apnl 26, 2004
DATE ACTIVATED: September 27, 2004

EXPIRATION OF STATUTE OF
LIMITATIONS. September 4. 2008
COMPLAINANT: Democratic Party of Wisconsin
RESPONDENTS. MUR- 5387

Welch for Wisconsin and John J Hiller, as treasurer
Citizens for Welch and Richard J. Rathjen, as treasurer
Senator Robert T Welch

MUR 5446:
Welch for Wisconsin and John J. Hiller, as treasurer
Citizens for Welch and Richard J Rathjen, as treasurer
Senator Robert T. Welch
Jeanne Welch
Republican Party of Wisconsin and Buck Shilling,
as treasurer
Gateway Ventures
Phil Prange

RELEVANT STATUTES: 2US.C § 44li(e)
2 U.S.C. § 441i(f)
2U.S.C. § 431(20)(A)(m1)
11 C.F.R. § 300.63
11 C.F.R. § 300.70
11 C.ER. § 300 71
11CFR §300.72
11.C.F.R. § 100.24(b)(3)
11 C.ER. § 110.3(d)
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Page 2
INTERNAL REPORTS CHECKED: Disclosure Reports

FEDERAL AGENCIES CHECKED- None

L INTRODUCTION
These matters, both mitiated by the same Complainant, pnmanly involve allegations that

Robert T. Welch, a sitting Wisconsin State Senator and United States Senate candidate 1n 2003 -

2004, violated the Federal Election Campaign Act of 1971, as amended, (“the Act”) by using

nonfederal funds from his state campaign account for payments made in connection with his
candidacy for the Repubhican nommation for one of Wisconsin’s Umited States Senate seats '
Complainant also alleges that three impermissible transfers were made from the state campaign
commuttee to the federal commuttee’ two through direct transfers from the state commuttee, and
one through a contribution from Welch's wife

Welch, his state campaign committee, Citizens for Welch (“the state commuttee™), his
principal federal campaign commuttee, Welch for Wisconsin (“the federal commuttee™), and their
respective treasurers (collectively “Welch Respondents™) were each named as respondents in
both matters. Each designated the same counsel and filed a collective response to each
complaint. Additionally, Jeanne Welch was named as a respondent in MUR 5446, and she
Jomed 1n the Welch Respondents’ response to MUR 5446 Gateway Ventures and 1ts consultant,
Phil Prange (“collectively Gateway’), and the Replubhcan Party of Wisconsin were also named
as respondents in MUR 5446. Gateway submitted a separate response to the complaint through

1ts own counsel, as did the Republican Party of Wisconsin.

' The Republican primary was held on September 14, 2004 and Welch did not receive the Republican nomination
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The available information indicates that, with the exception of the $2,000 direct transfer
noted below, the nonfederal funds (1.e. funds that were not subject to the limitations,
prohibitions, and reporting requirements of the Act) spent by the state committee were not 1n
connection with Welch’s United States Senate candidacy and that most of the funds were spent
solely 1n connection with obligations incurred dunng his prior state candldacy.: See2US.C. §
4411(e)(1). In addition, the available information shows that Welch’s state commuttee did not
improperly transfer funds to the federal commuttee through a contribution from Jeanne Welch.
However, the information does show that Welch’s state commuttee impermussibly transferred
$2,000 directly to the federal commuttee, which was refunded at about the same time the MUR
5446 complaint was filed See 11 C.F.R. § 110.3(d). Each of the allegations contained 1n the
complalnts, and this Office’s recommendations regarding each, are discussed 1n this Report
II. FACTUAL BACKGROUND

Robert T Welch has been a sitting Wisconsin State Senator for Wisconsin’s 14" Distnct
since 1995. Welch serves as Vice-Chairman of the Wisconsin Legislature’s Joint Finance
Commxtteg(:_:; The Joint Finance Commuttee 1s responsible for drafting the state’s budget and
presenting 1t to the entire legislature. On Apnl 16, 2003, Welch and three other commuttee
members proposed a provision to the budget that mandated a three-year statewide freeze on
property taxes. Welch MUR 5387 Resp. at 2 After publicly proposing the tax-freeze, Welch
formally introduced the provision 1n the Legislature by proposing an amendment to the state
budget. On June 18, 2003, the Wisconsin state legislature approved a state budget that included

a provision mandating a three-year statewide freeze on property taxes. On July 24, 2003,

2 The events discussed 1n this Report occurred after the effective date of BCRA and its corresponding regulations
Therefore, this Report analyzes the relevant portions of the Act and 1ts corresponding regulations, including those
amendments implemented by BCRA, Pub L No 107-155, and those regulations promulgated 1o implement the
BCRA amendments
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Wisconsin Governor Jim Doyle signed the budget, but used his partial veto power to veto certain
provistons of the budget, including the provision mandating a three-year property tax freeze.
Supporters of the tax freeze, including Welch, challenged the Governor’s veto and the
Legislature scheduled a vote on the Governor's veto of the tax-freeze provision for August 12.
2003.°

Up untl that time, Welch appears to have been actively raising funds for a campaign to
fund his re-election to state office 1n 2004. For instance, on June 9, 2003, Welch held a
fundraiser for his state commuttee at the Foxfire on the Green in Waupaca. Wisconsin However,
on July 24, 2003, Senator Welch filed a Statement of Candidacy for the Republican pnmary race
for Wisconsin’s 2004 United States Senate race. Welch designated Welch for Wisconsin as his
principal campaign commuttee, with John J Hiller as 1ts treasurer.

Welch continued to fulfill his duties as State Senator as he launched his federal
candidacy. For instance, as a sponsor of the tax freeze, Welch led efforts to overnde the
Governor’s veto of the tax freeze. Welch prepared two advertisements asking voters to help
support the veto overnde effort by visiting the website taxfreeze.org. The website encou‘raged
them to ask their legislators to vote for the overnde.* See Welch MUR 5387 Resp at 2 The text
of the two advertisements, was as follows,

“I’'m Wisconsin Senator Bob Welch. Republicans passed a property tax freeze

Governor Doyle vetoed the freeze. You can help overnide that veto  visit tax
freeze.org. Paid for by Citizens for Welch, Rich Rathjen Treasurer

3 The Wisconsin State Legislature 1s composed of two houses the Senate and the Assembly The Legislature can
overnide a governor’s veto with the votes of two-thirds of each house

* Although both Houses of Wisconsin’s legislature were controlled by the Republicans (18 of 33 seats in the Senate
and 60 of 99 seats in the Assembly), the supporters of the tax-freeze had to gain biparusan support for the provision
1 order to get enough votes to overnide the veto
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“Hi folks, I'm Wisconsin Senator Bob Welch Republicans think your taxes are too high

and passed a three-year property tax freeze. Governor Doyle vetoed the freeze. You can

help overnde that veto. Find out how at taxfreeze.org. Paid for by Citizens for Welch,

Richard Rathjen, Treasurer
Welch MUR 5387 Resp. at 2-3. The ads ran for a one-week perniod preceding the vote
attempting to overnde the Governor’s veto * The cost of the advertisements was $5,000 and was
paid for by Welch’s state campaign commuttee, Citizens for Welch.®

The payment for these advertisements was only one of several large disbursements that
Welch made from his state commuttee 1n the days surrounding the announcement of his federal
candidacy. On July 14. 2003, shortly before he announced his federal candidacy, and July 24,
2003, the day he announced his federal candidacy. Welch’s state commuttee made two large
payments totaling $33,429.07 to 1ts fundraising consultant. Gateway Ventures In the month and
a half following the announcement of his federal candidacy, Welch made several additional large

disbursements from his state campaign commuttee On July 31, 2003, Welch’s state commuttee

made a payment of $6,500 to his wife, Jeanne Welch for “Office Management, Consulting”. In

5 The website www.taxfreeze org 1s not active as of the date of this Report However, the complaint attached
printouts of the content of the site, and this Office was able to view the website prior to 1t becoming unavailable
The website did not appear to contain any mention of Welch or any other federal candidate The main page of the
site contains a letter from Wisconsin Assembly Speaker John Gard, which discussed the tax freeze See Welch
MUR 5387 Resp atEx B

8 Prior to broadcasting the adverisements, Welch sought the approval of the Wisconsin State Board of Elections
After recerving an oral assurance that using funds from his state campaign account did not violate state election
laws, Welch sent an e-mail to Executive Director of the board requesting written confirmation of the approval See
Welch MUR 5387 Resp at Ex A The Executive Director approved the expense as a legitimate use of state
campaign funds, writing, “The activities you described, publicizing the political website that provides information
about 2 potential legislative override of the Governor’s veto of the property tax freeze, meet the political purpose test
1n the opinion of the Elections Board staff This makes the expenditure a legitimate use of state campaign funds ™

id

Welch subsequently contacted the Commission's information hotline and requested guidance as to the permussibility
of the funding of the advertisements pursuant to federal law Welch MUR 5387 Resp at I According 1o Welch's
response to the complaint, Welch explained the circumstances and read the text of the advertisements to
Commusston staff and was advised by staff, who cited 11 CFR § 300 72 as providing an exemption for state
officials communicating regarding political matters, that the radio advertisements did not appear to have any
connection to a federal elecion Welch MUR 5387 Resp at 1
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addition, according to 1ts state disclosure reports. on August 29, 2003, Welch’s state commuttee
made a $9,000 payment to the Republican Party of Wisconsin for use of mailing lists. Finally.
on September 29, 2003 and February 22, 2004, Welch's state committee made two transfers of
$1,000 each to his federal commuttee

III. ANALYSIS

Complainant alleges that disbursements made from Welch's state commuttee after the
date Welch announced his federal candidacy. including costs for a statewide radio campaign
regarding the Wisconsin Governor’s veto of recent legislation (MUR 5387), payments for
fundraising work performed by Gateway Ventures, lease payments for mailing lists, and catenng
costs for a fundraising event (MUR 5446), were made in connection with Welch's federal
candidacy In addition, Complainant alleges that Welch impermissibly transferred $1,000
directly from his state campaign account to his federal account. and that a state campaign
commuttee salary payment to Welch’s wife. Jeanne Welch. was improperly used to fund a
subsequent contribution to the federal committee (MUR 5446)

Pursuant to 2 U.S.C. § 4411(e)(1)(A), federal candidates may not *'sohicit. receive, direct,
transfer, or spend funds 1n connection with an election for federal office, including funds for
federal election activity, unless the funds are subject to the limitations. prohibitions, and
reporting requirements of the Act.” In addition, federal candidates may not “solicit. receive,
direct, transfer, or spend funds 1n connection with any election other than an election for Federal
office or disburse funds 1n connection with such an election unless the funds are not 1n excess of
the amounts permitted with respect to contributions to candidates and political committees and
are not from sources prohibited by the Act” 2U S C § 4411(e)(1)(B) The Act provides aﬁ

exception to these limitations for federal candidates who are or were also candidates for State or

.
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local office where the solicitation, receipt, or spending 1s permitted by State law and refers only
to the State or local candidate and his or her opponent(s) for that State or local office. 2 U.S.C §
441i(e)(2). and 11 C.F.R § 300.72.

Furthermore, 2 U.S.C. § 4411(f) requires State candidates and state officeholders to use
only those funds subject to the imitations, prohibitions, and reporting requirements of the Act
for any “public communication that refers to a clearly identified candidate for Federal office
(regardless of whether a candidate for State of local office 1s also mentioned or 1dentified) and
that promotes or supports a candidate for that office, or attacks or opposes a candidate for that
office (regardless of whether the communication expressly advocates a vote for or against a
candidate.)”’ 11 CF.R § 300.71.

A. State Committee Disbursements

As a threshold matter, this Office must determine when Welch became a federal
candidate within the meaning of the Act. Senator Welch filed a Statement of Candidacy with the

Commussion for the Republican pnmary race for Wisconsin’s 2004 United States Senate race on

” The term public communicauon “means a communication by means of any broadcast, cable. or satelhte
communication, newspaper. magazine, outdoor advertising facility. mass mailing. or telephone bank to the general
public, or any other form of general pubhic political adverusing™ 2 U S C § 431(22) Pursuant to

11 C.FR § 10017, the term “clearly identified” means “the candidate’s name, nickname, photograph, or drawing
appears, or the 1dentity of the candidate 1s otherwise apparent through an unambiguous reterence such as ‘the
President,” ‘your Congressman,’ or ‘the incumbent,” or through an unambiguous reference to his or her status as a
candidate such as ‘the Democratic presidential nominee’ or ‘the Republican candidate for Senate 1n the State of

Georgia’.

As with the limatations in 2 U S C § 4411(e), the Act provides an exception for state candidates where the funds are
spent on communications that are in connection with that state candidate’s own candidacy and refers only to the
candidate or his or her opponent(s) for that office 2 U S C § 441(R(2)
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July 24, 2003.® Welch designated Welch for Wisconsin as his principal campaign commuttee,
with John J. Hiller as 1ts treasurer. Welch surpassed the $5,000 contribution threshold on July
25, 2003, one day after he filed his Statement of Candidacy with the Commussion. thereby
making him a federal candidate within the meaning of the Act. 2 U.S.C § 431(2)(A) See
Welch for Wisconsin 2003 October Quarterly, Schedule A

For those disbursements, 1f any, that were made prior to Welch becoming a federal
candidate, and those disbursements, 1f any, that were made after Welch became a federal
candidate, but made to fulfill obligations incurred by Welch solely in connection with his state
candidacy prior to becoming a federal candidate, the limitations on federal candidates found at
2 U.S.C. § 4411(e) do not apply. The disbursements at 1ssue 1n this matter were made from June
through September 2003 This Office will analyze each disbursement to determine whether any
of the respondents violated the Act’s provisions concerning the use of nonfederal funds

1 Radio Advertising Campaign (MUR 5387)

The complaint in MUR 5387 alleges that Wisconsin State Senator Robert T Welch
violated 2 U S C § 4411 by using funds from his state commuttee to pay for a radio campaign
featuring himself, that was created and paid for subsequent to his becoming a federal candidate
The content of the advertisements asked Wisconsin citizens to help overnde the Governor’s veto

of recent legislation that mandated a three-year freeze on property taxes in Wisconsin Because

8 Welch stated 1n his response to MUR 5446 that he was presumably runming for re-election to his state senate seat
until he decided to run for United States Senate Welch MUR 5446 Resp at § E Secuion 8 03(1) of the Wisconsin
state code prohibits a candidate from appearing on a single ballot for more than one office Because Welch’s state
senate seat was up for re-election 1n 2004, Welch was therefore required to choose between running in the
Republican primary for re-election to his state senate seat, and running on the same primary ballot for the United
States Senate seat  Welch chose to vacate his state senate seat at the end of his term 1n January 2005 and run for
federal office Consequently, Welch ceased to be a state candidate on the day that he declared hus federal candidacy
However, because Welch retained his state senate seat throughout his bid for the Republican nomination to the
United States Senate, Welch retained his status as a state officeholder throughout the time period at 1ssue 1n this
matter
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these advertisements were created, run, and paid for after Welch became a federal candidate (and
therefore no longer a candidate for state office). but while he remained a state officeholder, 1t1s
necessary to analyze the permissibility of Welch's use of his state Icommmee funds pursuant to
the restrictions of 2 U.S C § 4411(e) and (f)

The analysis begins by considenng whether the disbursements for the radio campaign
were made 1n connection with a Federal or non-Federal election pursuant to
2 U.S.C. § 4411(e)(1), and were therefore subject to thé Iimitations of 2 U.S C § 4411(e)(A)
and/or (B).9 See AO 2003-20, citing AO 2003-12 The Commuission must also consider whether
the limitations on state officeholders found at 2 U.S C § 4411(f) make the disbursements
impermussible pursuant to the Act Each of these questions will be addressed 1n turn

a In Connection With a Federal Election

Complainant alleges that the radio advertisements were 1n connection with Welch's
federal candidacy because they were intended to assist Welch’s United States Senate campaign
by building his name recogmtion throughout the state  Complainant argues that, therefore, the
costs mncurred 1n connection with the radio campaign should have been funded entirely with
federal funds from Welch'’s federal committee MUR 5387 Compl at 1

As discussed above, federal candidates cannot use soft money to pay for expenditures
made 1n connection with a federal election. Federal election activity, as defined by
11 C.F.R § 100.24(b)(3), 1s a subset of the activities that are considered to be "in connection
with a federal election ” 2 U.S.C. § 4411(e)(1)(A). Federal election activity icludes. among
other‘ things, “a public communication that refers to a clearly 1dentified candidate for Federal

office, regardless of whether a candidate for State or local election 1s also mentioned or

® Because Welch was not a Stat¢ candidate at the ime the advertisements were created. aired. and paid for, 1t 1s not
necessary to discuss whether the exception of 2 U S C § 4411(e)(2) applies to these disbursements
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identified, and that promotes or supports. or attacks or opposes any candidate for federal office.
This applies whether or not the communication expressly advocates a vote for or against a
Federal candidate ” 2 U.S.C. § 431(20)(A)(m1). 11 C.F.R § 100 24(b)(3). Accordingly. 1t1s
necessary to determine whether the advertisements constituted public communications, as
defined by 2 U.S C § 431(20)(A)(1m1), or some other type of federal election activity, or were
otherwise 1n connection with a federal elecion The Commussion should find that these radio
advertisements were not 1n connection with Welch’s federal candidacy for three reasons.

First, the advertisements do not appear to constitute public communications, as defined
by 2 U.S.C. § 431(20)(A)(111). While the radio advertisements 1n this case do refer to Welch,
they do not identfy Welch as a federal candidate. nor do they refer to his federal campaign, or
the campaign of any federal candidate whatsoever Nor does the website referred to mn the radio
advertisements mention Welch or any federal candidate See supra note 5. at 5 Furthermore,
the content of the advertisement and website does not clearly promote or support Welch as a
Senate candidate, or attack or oppose any of his opponents. /d Complainant argues that the
advertisements promote Welch’s federal candidacy by increasing Welch’s name recognition 1n
parts of the state where he 1s not well known However. there 1s no precedent to support such a
broad interpretation of “promotion” a federal candidate

Second, the Commission has previously concluded that 1in appropnate circumstances the
use of nonfederal funds to pay for an advertisement mentioning a federal candidate may be
permussible. Specifically, since the effective date of BCRA, the Commussion has taken up the
issue of whether a local candidate was required to use federal funds to pay for an advertisement
featuning an endorsement by a federal officeholder In AO 2003-25, the Commuission determined

that Evansville, Indiana mayoral candidate, Jonathan Weinzapfel, was not required to use federal
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funds to pay for an advertisement featuning an endorsement of him by United States Senator
Evan Bayh. The Commussion, 1n deciding that the use of nonfederal funds was permissible,
concluded that the advertisement did not promote, support. attack or oppose a clearly 1dentified
federal candidate within the meaning of 2 U S.C §§ 431(20)(A)(m) and 4411(f). and 11 CF.R §
100.24(b)(3). The Commussion stated, “under the plain language of the FECA, the mere
1dentification of an individual who 1s a Federal candidate does not automaucally promote,
support, attack, or oppose that candidate.” Simularly, the advertisements at 1ssue in this matter
do not promote, support, attack, or oppose a federal candidate, and therefore, the Commussion
should not require that they be paid for with federal funds

Third. 1t does not appear that the payments for the advertisements were otherwise 1n
connection with a federal election. The purpose of the advertisements appear. on their face, to be
exactly what The Welch Respondents purport 1t to be. an effort to obtain enough votes to
overnide the Governor's veto of the tax freeze provision of the state budget The response to the
complaint indicates that the campaign ran only 1n districts whose representatives were undecided
on the overnde, and only for a one-week penod in the weeks preceding the overnide vote Welch
MUR 5387 Resp. at 3 We]ch"sl mvolver;lent on the tax freeze provision. and more specifically,
the increase 1n property taxes in Wisconsin, 1s well documented Not only did Welch serve as
Vice-Chairman of the Finance Commuttee, but he also imitially proposed the tax freeze
amendment that was the subject of Governor Doyle’s veto. and introduced the amendment that
added the tax freeze onto the budget package As one of the individuals who spearheaded the
fight for the tax freeze, 1t does not appear unusual that Welch was featured 1n the advertisements
regarding the overnide vote In this regard. the facts of this case are similar to MUR 4687

(Vomnovich, et al.), where, 1n a pre-BCRA context, the Commuission concluded that the Ohio
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Govemor George Voinovich’s activities 1n support of a ballot measure were not 1n connection
with a federal election, despite his concurrent status as a federal candidate for U.S. Senate.

Accordingly, 1t does not appear that the payments made to air the radio advertisements
regarding the vote overnding the Governor's veto were 1n connection with a federal elecuon
However, 1t would still be impermussible for Welch to pay for the advertisements with money
that was not subject to the Act’s contnibution limits and source restnctions if they were 1n
connection with any election. 2 U.S.C. § 4411(e)(1)(B) Therefore, the analysis will turn to this
1ssue next.

b In Connection With Any Election

The scope of 2 U S.C. § 4411(e)(1)(B), prohibiting federal candidates from spending
funds for “any election”, includes nonfederal elections and elections that are held for a purpose
other than electing a candidate for pohitical office See AO 2003-12. In this matter. the
advertisements do not appear to have been made in connection with any election whatsoever.

The advertisements at 1ssue urge voters to “help overnde [the tax freeze] veto” by going
to www taxfreeze.org Once at the website, voters were given information about the 1ssue and
asked to sign a petiion addressed to Governor Doyle The petition stated. in part “My taxes are
too high already I cannot afford a property tax increase I urge you to keep your "no tax
increase” promise and si1gn the property tax freeze now before you.” Based on these facts, there
1S no direct connection to any election whatsoever.

As noted above, at the time that the advertisements were created and aired, Welch was

not a candidate for state office, he was merely a state officeholder, therefore. the advertisements
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were not made in connection with a nonfederal election.'® Furthermore, because the issue 1s not
one that will be decided by a voter ballot, but rather by a vote of state representatives within the
legislature, 1t 1s not properly included within the definition of “any election ” Therefore, 1t does
not appear that the limitations of 2 U.S.C § 4411(e)(1)(B) are applicable to the facts of this case.

For the forgoing reasons, this Office recommends that the Commussion find that Welch
did not violate any of the Act’s restrictions on the use of nonfederal funds by a federal candidate
by paying for the radio campaign with funds from his state commuttee. Accordingly, in MUR
5387, this Office recommends that the Commuission find no reason to believe that koben T.
Welch; Welch for Wisconsin and John J. Huller, as treasurer; and Citizens for Welch and Richard
J. Rathjen, as treasurer, violated 2 U.S.C § 4411 1n connection with the radio advertisements.

2. Fundraising Consultant (MUR 5446)

On July 14, 2003 and July 24, 2003, Welch’s state committee made two payments
collectively totaling $33,429.07 to the fundraising consulting firm, Gateway Ventures The
complaint alleges that these payments demonstrate that Welch impermissibly used funds from
his state campaign account to pay for fundraising services provided by Gateway Ventures,
through 1ts pnincipal, Phil Prange, in connection with Welch’s federal candidacy, thereby
violating 2 U.S.C. § 4411(e). To support 1ts allegation, Complainant points to the date of the
payments (ten days prior to, and the day of, Welch’s declaration of his candidacy for the United
States Senate), and a press release stating that Gateway Ventures was assisting Welch with his

federal campaign.

' The only other individual mentioned in the adverusements, Wisconsin Governor James Doyile, 1s not up for re-
election untul November 2006, therefore, the advertisements should not be considered 1n connection with his
election
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Welch’s state commuttee reports indicate that the payments were for services rendered
from September 2002 through June 2003. as well as for resmbursement of expenses incurred by
Gateway 1n connection with 1ts fundraising activiues on behalf of Welch's pnior state candidacy
The Welch Respondents produced a copy of the agreement for services betw een 1tself and
Gateway Ventures, dated September 1, 2002 Welch MUR 5446 Resp at Ex. EI | The agreement
provides for a $30,000 payment to Gateway Ventures, for fundraising services to be rendered
between September 1, 2002 and September 31, 2003, with payment to be provided no later than
September 31, 2603. Id.

The Welch Commuttee states that the payments at 1ssue were made to fulfill its
obligations to Gateway 1n connection with the work the firm did for Welch's state commuttee,
pointing out that, prnior to announcing his federal candidacy on July 24. 2003. Welch remained a
candidate for re-election to his state senate seat The Welch Respondents concede that Gateway
Ventures subsequently worked for Welch's federal campaign, however, they state that 1t was not
unt1] August, 25, 2003 that the firm began working for Welch’s federal campaign Gateway
Ventures and 1ts consultant Phil Prange, who were also named as respondents 1n this matter, also
submutted a response to the complaint that 1s consistent with the Welch Respondems“ response

The available information, including the Contract for Services between Gateway
Ventures, and the state commuttee’s filed disclosure reports,'' supports the respondents’
contention that the payments at 1ssue were made for services rendered by Gateway Ventures 1n
connection with Welch’s prior state candidacy Whether the activity 1s analyzed from the pormnt

at which the obligation to Gateway was imtially incurred (when Welch was not a federal

"' The state disclosure reports do not show any additional payments to Gateway Ventures between September 1,
2002 through the present This indicates that the payments 1n quesuon were made 1n order 10 fulfilt the state
commuttee's obligations pursuant to 1ts September 1, 2002 contract with Gateway Ventures
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candidate and therefore the restriction at 2 U.S.C § 4411(e) does not apply), or from the point at
which the disbursement from the state commuttee was made to Gateway (when Welch was a
federal candidate, but was spending the funds solely in connection with his prior election for
state office, see 2 U.S.C. § 4411(e)(2)), the use of nonfederal funds to make the payment 1s
permissible.'2 Accordingly, in MUR 5446, this Office recommEnds that the Commussion find no
reason to believe that Robert T. Welch, Welch for Wisconsin and John J. Hiller, as treasurer: and
Citizens for Welch and Richard J. Rathjen, as treasurer, Gateway Ventures, or Phil Prange,
violated 2 U.S.C. § 4411.

3 Mailing Lists (MUR 5446)

According to the state commuttee’s disclosure reports, on August 29. 2003, Welch’s state
commuittee made a $9,000 payment to the Republican Party of Wisconsin for use of mailing hists
The complaint alleges that the disbursement was made for the purpose of purchasing mailing
lists that must have been used for Welch’s federal candidacy, since Welch’s state campaign
commuttee would have no need for such hst§ once Welch became a federal candidate

Pursuant to 2 ﬁ.S.C § 431(8)(A), a contnbution includes “anything of value made by any
person for the purpose of influencing any election for Federal office ™ This includes in-kind
contnibutions. If Welch palci for mailing lists w_xth funds from his state commuttee account and
then allowed his federal campaign to use those lists free of charge, a violation of

2 U.S.C. § 4411(e) would result.

12 Nor do the disbursements violate 2 U S C § 4411(f), which requires that state officeholders and candidates (both
of which Welch was at the point the obligation was incurred) use funds that are subject to the imitations,
prohibitions, and reporting requirements of the Act for public communications that refer to a clearly 1dentified
federal candidate and promote, support, attack or oppose that candidate  The complaint makes no allegations. nor
does the record contain any evidence suggesting that Gateway Ventures® fundraising efforts on behalf ot Welch's
prior state campaigns included such public communications
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In response to the complaint, the Welch Respondents and Gateway each state that the
payment was for mailing hists that Gateway used in connection with 1ts fundraising on behalf of
Welch’s state campaign from September 1, 2002 through September 31. 2003 Welch explains
that the check for the payment was mistakenly made out to the Republican Party of Wisconsin
because Welch had previously leased mailing list from the Republican Party of Wisconstn.
Welch states that the check was actually given to, and cashed by, Phul Prange, of Gateway
Ventures > The Republican Party of Wisconsin responded to the complaint by denving that they
had received any such payment from Welch, and attached copies of their disclosure reports
showing that no such payment was ever reported |

The available information, including the cancelled check cashed by Phil Prange. the
disclosure reports of the Republican Party of Wisconsin demonstrating that no payment from
Welch was ever deposited 1nto their account. as well as the statements contained 1n the responses
of Gateway Ventures, Phil Prange, the Republican Party of Wisconsin. and the Welch
Respondents, supportslthe contention that the disbursement at 1ssue was made to Gateway
Ventures 1n order to rexmburse the consulting firm for expenses 1t incurred 1n connection with
services provided to Welch duning his pnor state candidacy.

Although the state commuttee did not disburse the payment until after Welch became a
federal candidate, 1t 1s clear the disbursement was made to pay for costs incurred by Welch’s
state commuttee prior to Welch becoming a federal candidate. As with the payments for the
consulting services provided by Gateway Ventures. the use of nonfederal funds to make the

payment 1s permussible, since the soft money prohibitions of 2 U S C § 44 11(e) are not

'3 Welch provided the Commussion with a copy of the cancelled chech showing that Prange cashed the check
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apphcable.'* Accordingly, m MUR 3446, this Office recommends that the Commussion find that
there 1s no reason to beheve that Robert T Welch; Welch for Wisconsin and John J. Hiller, as
treasurer; and Citizens for Welch and Richard J. Rathjen, as treasurer, or the Republican Party of
Wisconsin and Buck Shilling, as treasurer, violated 2 U.S.C. §§ 4411 1n connection with the
mailing list payment.
4. Foxfire Fundraising Event (MUR 5446)

On August 4, 2003, Welch’s state committee made a payment of $342.35 to Foxfire on
the Greene, a restaurant 1n Waupaca, Wisconsin, for costs incurred in connection with a
fundraiser held at the restaurant Complainant alleges that the fundraiser must be 1n connection
with the federal campaign because the disbursement from his state campaign commuttee occurred
after Welch declared his federal candidacy

In response to the complaint, The Welch Respondents state that the fundraiser for which
the disbursement was made was actually held on June 9, 2003, when he was not yet a candidate
for United States Senate Rather, he was still running as an incumbent for the Wisconsin State
Senate seat he occupied at the ime. The Welch Respondents produced a copy of the invoice for
the event, which shows that the event was held on June 9, 2003, as the Welch Respondents
contend In addition, The Welch Respondents produced a cop‘y of the disclosure reports for
Welch’s state committee showing that over 70 contnibutions were made to Welch's state
commuttee on June 9, 2003, the fiate of the fundraiser

Although the state commuttee did not disburse the $342 35 payment to Foxfire to pay for

the fundraiser until August 4, 2003, 1t 1s clear the disbursement at 1ssue was made to pay for

" See discussion supra at pp 14-15 Nor 1s the state officeholder imitauon of 2 U S C § 4411(f) applicable, since
the limitation applies only to public communications See supra note 12, at 15
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costs incurred prior to Welch becoming a federal candidate. As with the payments to Gateway
discussed above, the use of nonfederal funds to make the payment 1s permussible. since the soft
money prohibitions of 2 U.S.C. § 4411(e) are not apphcable.ls Accordingly, in MUR 5446. this
Office recommends that the Commussion find no reason to believe that Robert T Welch. Welch
for Wisconsin and John J Hiller, as treasurer, and Ciuzens for Welch and Richard J Rathjen, as
treasurer, violated 2 U.S C §§ 4411 1n connection with Foxfire fundraising event.

B. Transfer of Funds from Federal to INon-Federal Account (MUR 5446)

Welch’s state commuittee made two transfers of $1,000 each from Welch's state
commuttee to his federal commuttee on September 29. 2003 and February 22, 2004, respectively.
The complaint alleges that these transferls were impermussible See MUR 5446 Compl at 3
Pursuantto 11 C.F.R § 110.3(d), transfers from a candidate’s campaign commuttee for a
nonfederal election to his principal campaign commuttee for a federal election are prohibited
The Welch Respondents acknowledge that, although they believed the transfers were permussible
at the time they were made, they now understand that the Act prohibits such a transfer, and made
a complete refund fr;)m the federal commuttee to the state commuttee as soon as they confirmed
with the Commusston that such a transfer was impermussible ' Accordingly. in MUR 5446. this
Office recommends that the Commussion find reason to believe that the Welch Respondents
violated 11 C.F.R. § 110.3(d), but, due to the amount involved, and 1n recognition of the refund.

take no further action other than to send a letter of admonishment

15 See discussion supra at pp 14-15 Nor s the state officeholder Iimitation of 2 U S C § 441(f) applicable. since
the limitation applies only to public communications See supra note 12, at 15

16 The Welch Respondents state in their response to the complaint that they erroneously believed the transfers to be
permussible pursuant to 11 CFR §§ 100 5(a) and 102 6(a)
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C. Contribution from Jeanne Welch (MUR 5446)

On July 31, 2003, eight days after Welch filed his Statement of Candidacy for the
Republican pnmary for the United States Senate race. Welch's state committee made a pavment
of $6.500 to Welch’s wife, Jeanne Welch Two months later. Jeanne Welch made a $4.000
payment to Welch’s federal committee Complainant alleges that the $6.5000 payment from
Welch’s state commuttee to Jeanne Welch became a contrnibution 1n the name of another.
pursuantto 2 US C § 4;1lf, when Ms Welch made $4.000 the contnibutions to Welch's tederal
committee two months later

Pursuant to 2 U.S C § 441f. “no person shall make a contnbution in the name of another
person or knowingly permit his name to be used to effect such a contnbution and no person shall
knowingly accept such a contribution made by one person 1n the name of unother person ™
Therefore, 1if Welch paid his wife the $6,500 from his state campaign commuttee for the purpose
of having her make the contributions to Welch's federal commuttee. the contribution would
violate 2 U.S C § 441f since 1t was actually a contribution from Welch's state committee

Furthermore, pursuantto 11 C.FR § 110 3(d). transfers from a candidate’s campaign
commuttee for a nonfederal election to his principal campaign committee for a federal election
are prohibited Pursuantto 2 U S C § 441a(a)(8). “all contributions made by u person. either
directly or indirectly, on behalf of a particular candidate, including contributions which aie 1n
any way earmarked or otherwise directed through an intermediar v or conduit to such a candidate.
shall be treated as contributions from such person to such candidate ™ See also
ILCFR § 1106 Therefore, if Welch paid his wife the $6.500 from his state campaign

commuttee for the purpose of having her make the contributions to Welch s federal commuttee,
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the contnibution would be considered an earmarked contribution from Welch’s state commuttee
to his federal commttee, 1n violation of 11 C.FR § 110 3(d)

In response to the complaint, and 1n a supplementauon of that response (Attachment 1),
Welch states that the $6.500 payment to his wife was compensation for acting as assistant
treasurer to the state commiuttee, including providing office management, accounting, consulting,
bill payment, and general communication matters Welch MUR 5446 Resp at § D Welch
indicates that. although Ms Welch “worked tirelessly during the penod preceding November 8,
2002, and continuing well into 2003”, she had yet to be paid for these services.

Ms Welch was also compensated for services provided to her husband’s campaign
duning pnior election cyvcles Although the prior payments appear to be significantly less than the
$6,500,'” Welch explains that Ms Welch has a lesser role 1n assisting the commuttee duning the
time periods for which those lower payments were provided Welch states that his wife
increased her role in her husband’s campaign from June 2002 through July 2003 by continuing to
act as assistant treasurer, while providing assistance 1n managing the commuittee’s fundraising
team, maintaining a database of contributors and volunteers The commuttee decided to
compensate Ms Welch $500 per month for 40 to 50 hours of work, for a total of $6,500 for the

time penod at 1Ssue

'”Ms Welch was paid $1.200 in 1996, $500 1n 1998, $1,500 1n 2001, and $1,200 1n 2002 Welch explarns that
these total were derived by compensating her $100 to $200 per month for approximately 10-20 hours of work
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Based on the available information, it appears that the\payment to Ms. Welch was a bona
fide salary payment and there 1s no basis for the contention that 1t was a pretext for making a
transfer to the federal committee. Accordingly, in MUR 5446, this Office recommends that the
Commussion find no reason to believe that Robert T. Welch, Welch for Wisconsin and John J
Huller, as treasurer; Citizens for Welch and Richard J. Rathjen, as treasurer, and Jeanne Welch
violated any provisions of the Act, or its corresponding regulations 1n connection with the
payment to Welch’s federal commuttee 1n the name of Jeanne Welch
IV. RECOMMENDATIONS

MUR 5387

1. Find no reason to beheve that Robert T. Welch, Welch for Wisconsin and J ohln J. Hiller,

as treasurer; and Citizens for Welch and Richard J Rathjen, as treasurer. violated
2USC §441n:

Approve the appropnate letters;

9

3 Close the file

MUR 5446

1. Find no reason to believe that Robert T. Welch; Welch for Wisconsin and John J Hiller,
as treasurer, and Citizens for Welch and Richard J. Rathjen, as treasurer. violated 2
U.S.C §441,

2 Find no reason to beheve that Gateway Ventures, or Phil Prange violated 2 U S.C § 4411,

3 Find no reason to beheve that the Republican Party of Wisconsin and Buck Shilling, as
treasurer, violated 2 U.S.C. § 441i;

4. Find reason to believe that Robert T. Welch; Welch for Wisconsin and John J Huller, as
treasurer; and Citizens for Welch and Richard J. Rathjen, as treasurer, violated
11 CFR § 110.3(d) and take no further action other than to send a letter of
admonishment;

5 Find no reason to believe that Jeanne Welch violated any provision of the Act or its
corresponding regulations;
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1 6. Approve the appropnate letters;

2

3 7 Close the file.
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